STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE

AND CONSUMER SERVI CES
Petiti oner,

VS. CASE NO. 94-5426

MARTI N A. Rl VERA,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Upon due notice, WIlliam R Cave, Hearing Oficer, Division of
Admi ni strative Hearings, held a formal hearing in this nmatter on February 21
1995, in Sarasota, Florida.

APPEARANCES

For Petitioner: John S. Koda, Esquire
Department of Agriculture
and Consuner Services
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondent: Martin A. Rivera, Pro se
Post O fice Box 657
Oneco, Florida 34264

STATEMENT OF THE | SSUE

Did Respondent Martin A Rivera operate a "ballroom dance studi 0" as
defined in Section 501.143(2)(a), Florida Statutes, w thout being registered in
accordance with Section 501.143(3), Florida Statutes, and thereby viol ate
Section 501. 143(6)(a), Florida Statutes?

PRELI M NARY STATEMENT

By letter dated July 26, 1994, the Departnent of Agriculture and Consuner
Services (Departnent) advised the Respondent of its intent to inpose an
adm nistrative fine for Respondent's failure to regi ster Dance Concepts,
Stardust Ball room (Dance Concepts) in accordance with Section 501.143(3),
Florida Statutes, and required the Respondent to register in accordance with
Section 501.143(3), Florida Statutes.

By letter dated Septenmber 2, 1994, the Respondent denied the allegations
in the Notice of Intent and advised the Departnent that Dance Concepts was no
| onger in existence and was not doing business in the State of Florida. The
Respondent requested a hearing on the matter



On Septenber 28, 1994, the Departnment referred this matter to the Division
of Adm nistrative Hearings (Division) for the assignment of a hearing officer
and the conduct of a formal hearing.

In support of the allegations contained in the Notice O Intent To |Inpose
Admi ni strative fine, the Departnent presented the testinony of Joseph N col osi.
Departnment's conposite exhibit 1 was received as evidence. Respondent al so
presented the testinony of Joseph N colosi. Respondent did not offer any
docunentary evi dence. The Respondent objected on religious grounds to taking an
oath before testifying. The undersigned expl ained that the Respondent could
testify if he affirned to the truthful ness of the testinony to be given rather
than swearing under oath to tell the truth. Al though the Respondent i ndicated
his desire to testify, he refused to declare that he would testify truthfully by
oath or affirmation as required by Section 90.605(1), Florida Statutes.
Therefore, the Respondent was not allowed to testify since he was inconpetent to
testify.

The Respondent filed a Mdtion to Dismiss with the undersigned at the
begi nning of the hearing. However, due to the lateness of filing the notion the
undersigned reserved ruling on the notion so as to give the Departnment and the
undersi gned an opportunity to properly consider the notion. After review ng the
motion, it is clear that the grounds alleged in support of the notion are
insufficient to support a dismssal. Therefore, the Respondent's Mtion to
Di smiss is denied.

A transcript of the proceeding was filed with the Division on March 13,
1995. The Petitioner and Departnent tinely filed their Proposed Recommended
Orders. A ruling on each proposed finding of fact submtted by the Petitioner
and Department has been made as reflected in an Appendix to the Recommended
O der.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the followi ng relevant findings of fact are made:

1. The Departnent is the agency charged with the responsibility of
i nvestigating and enforcing the provisions of Section 501.143, Florida Statutes,
and is delegated the authority to pronul gate rules as nmay be necessary to carry
out the provisions of Section 501.143, Florida Statutes.

2. At all times material to this proceedi ng, Respondent Martin A Rivera
owned and operated Dance Concepts |ocated at 4818-14th Street W, Bradenton,
Fl ori da.

3. Dance Concepts is situated in a shopping center type setting with a
large lighted sign indicating its nane. Inside the building there is a foyer
area with a counter and a large roomwith an enpty fl oor space simlar to a
dance fl oor.

4. Dance Concepts did not have an occupational |icense and was not
requi red by Manatee County or the city of Bradenton to have an occupati onal
i cense.

5. Dance Concepts was not registered as a "ballroom dance studi o" with
t he Departnment under Section 501.143(3), Florida Statutes, at any time materi al
to this proceeding.



6. Lance Tomlin, Dance Studio Consultant, with the Departnment made an on-
site visit at Dance Concepts on January 28, 1994. Tomlin's report indicates
t hat Dance Concepts had been notified twi ce before concerning registration
wi t hout any response from Dance Concepts in regard to regi stration.

7. On March 14, 1994, Joseph N colosi, Investigator with the Departnent,
made an on-site visit at Dance Concepts to "shop the business"” - not identify
hinself so as to obtain informati on as a custonmer about what Dance Concepts
offered to the public.

8. Upon entering the foyer area Nicolosi noticed there were several Dance
Concepts busi ness cards and Dance Concepts cal endars of events for the nonth of
March, 1994, (cal endar of events) located on the counter. Nicolosi picked up a
busi ness card and a cal endar of events. N colosi noticed that there were
several persons in |large room Before N colosi |eft Dance Concepts those
persons observed earlier in the |arge roomwere danci ng on what appeared to be a
| arge dance floor. N colosi did not determ ne fromany of those persons whet her
t hey had purchased dance studi o | essons or dance studio services fromthe
Respondent .

9. After picking up the business card and cal endar of events, N col osi
identified hinmself and asked to speak with the Respondent. Nicol osi explai ned
to Respondent the need to regi ster Dance Concepts as a ballroom dance studio.
The unrebutted testinmony of N col osi was that Respondent denied the need for
Dance Concepts to register with the Departnment as a ball room dance studi o,
expl ai ni ng that Respondent only charged enough to pay the rent and that
Respondent did not advertise. N colosi left a Departnment registration packet
wi th the Respondent and advi sed the Respondent to regi ster Dance Concepts wth
t he Depart nment.

10. Respondent did not register Dance Concepts with the Departnment. On
July 26, 1994, the Department issued a Notice of Intent to |Inmpose Adm nistrative
Fi ne.

11. The cal endar of events, indicates that Dance Concepts offers the Cha
Cha, Manbo, Sanba, and the Paso Dobl e which are dances that are included in the
definition of "ballroomdance" as defined in Rule 5J-8.002(1), Florida
Adm ni strative Code. In addition, the calendar of events indicates that there
is a "Newconmers G oup"” for Cha Cha, Manbo and Paso Dobl e dances and a "Advanced
G oup"” for Sanmba, Cha Cha, Manbo and Paso Dobl e dances.

12. The cal endar of events also indicates that on each Thursday evening
of the nonth of March, 1994 (3rd, 10th, 17th, 24th and 31st), from 8:30 p. m
until 10:30 p.m that there would be a public dance party for which there was a
charge of $7.00. Additionally, the calendar of events indicates that there
woul d be a "Student Party" each Friday evening from8:30 p.m until 10:00 p. m

13. Wile the calendar of events is insufficient, in and of itself, to
show t hat Respondent had, at any tinme material to this proceedi ng, engaged in
the sale of ballroom "dance studio | essons” as that termis defined in Section
501. 143(2)(b), Florida Statutes, the unrebutted testinmony of N col osi
est abl i shes that Respondent engages in the sale of "dance studio | essons" as
that termis defined in Section 501.143(2)(b), Florida Statutes, even if the
anmount charged is only enough to pay the rent. In addition, the cal endar of
events establishes that Respondent had, at times material to this proceeding,
engaged in the sale of dance studio services as that termis defined in Section



501. 143(2)(c), Florida Statutes, by the Respondent's participation in the Public
Dance Party for which there was a charge of $7.00

14. There was sufficient evidence to establish facts to show t hat
Respondent: (a) had engaged in the sale of dance studio | essons and dance studio
services as those terns are defined in Section 501.143(2)(b)(c), Florida
Statutes. However, there was no evidence that Respondent had entered into
contracts for future dance studio | essons or dance studi o services as those
terns are defined in Section 501.143(2)(b) and (c), Florida Statutes, with any
person.

15. The Respondent does not cone within the exenptions set forth in
Section 501. 143(11), Florida Statutes.

16. Dance Concepts' location is specifically used for dance studio
| essons and dance studi o services and whatever dance studi o | essons or dance
studi o services that are provided by Dance Concepts are provi ded at Dance
Concepts' | ocation

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section
120.57(1), Florida Statutes.

18. The burden of proof is on the party asserting the affirmative of an
i ssue before an admi nistrative tribunal. Florida Departnment of Transportation
v. J.WC. Conpany, Inc., 396 So.2d 778 (Fla. 2d DCA 1981). To neet this burden
the Departnent nust establish facts upon which the allegations of m sconduct
are based by a preponderance of the evidence. The Departnent has nmet its burden
in this regard.

19. Pertinent to this case, Section 501.143(2),(3),(4),(6),(7),(11) and
(12), Florida Statutes, provide:

(2) DEFINITIONS. - For purposes of this
section, the term

(a) "Ballroom dance studi 0" nmeans any person that:

1. Engages in the sale of ballroom dance studio
| essons or services which are provided at a | ocation
specifically used for dance studio | essons or
services; or

2. Secures floor space at a registered ballroom
dance facility or other facility which is not used
primarily for rendering dance studio | essons or
services and enters into contracts for future dance
studi o | essons or services.

(b) "Dance studio | essons" include instruction
training, or assistance in dancing and the use of
bal | room dance studio facilities.

(c) "Dance studio services" include nmenbership
in any group, club, or association formed by a
bal | room dance studi o, participation in dance
conpetitions, dance showcases, trips, tours,
parties, and other organi zed events.

(d) "Departnent" neans the Departnent of
Agricul ture and Consuner Services.



(e) "Enforcing authority" means the Depart nment
of Agriculture and Consumer Services or the
Department of Legal Affairs.

* *

*

(3) REQ STRATI ON OF BALLROOM DANCE STUDI CS. -

(a) Each owner or operator of a ballroom
dance studio shall annually register with the
departnment no |ater than Cctober 1, .

(b) Each person applying for or renewing a
| ocal occupational |icense to engage in business
as a ballroom studi o nust exhibit an active
registration certificate fromthe depart nent
before the | ocal occupational |icense may be
i ssued or reissued under Chapter 205.

(4) CONTRACT REQUI REMENTS. - Every contract
for ballroom dance studi o services or | essons
shall be in witing and shall be subject to
this section.

(6) PROH BITED PRACTICES. - It is a violation
of this section for any person

(a) To conduct business as a ballroom dance
studio without registering annually with the
depart nment .

* * *

The departnment may enpl oy investigators and
conduct investigations of violations of this section

(7) PENALTIES; REMEDIES. - The follow ng
penalties and renmedi es are avail able for enforcenent
of the provisions of this section.

* * *

(b) The departnent nmay i npose an administrative

fine not to exceed $5,000 per violation

(11) EXEMPTIONS. - This section does not apply to

(a) Governmental and bona fide tax-exenpt not-
for-profit entities.

(b) Contracts for ballroom dance studi o services
or lessons entered into prior to Cctober 1, 1992.

(12) RULEMAKI NG AUTHORI TY. - The depart nent
shal I pronul gate such rul es as nmay be necessary
to carry out the provisions of this section
(Enphasi s suppl i ed)

20. In furtherance of its |legislative del egated authority under Section
501. 143(12), Florida Statutes, the Departnent adopted Rul es 5J-8.002 and 5J-
8.003, Florida Adm nistrative Code, which provide:

5J-8.002 Definitions. The definitions contained
in Section 501.143(2), Florida Statutes, and
the follow ng shall apply:

(1) Ballroomdance - includes, but is not
limted to, one or nore of the foll owi ng dances:



Bol ero, Cha Cha, Foxtrot, Manbo, Merengue, Paso
Dobl e, Pol ka, Quickstep, Rumba, Swi ng, Viennese
Valtz, Waltz.
* * *

(3) Person - neans any individual, group of
i ndividual, firm independent contractor
associ ation, corporation, partnership, joint
venture, sole proprietorship or any other entity.

5J- 8. 003 Regi stration.

(1) Any person who intends to open or operate
as a dance studio, shall prior to engaging in
such activity, register with the Departnent.

* * *

(4) No person shall engage in the sale of any
bal | room dance studio activities or provide ballroom
dance studio services in this state prior to
obtaining witten authorization issued by the
Department to conduct such activity or provide
such service

21. It is clear that Respondent did offer dance studio | essons and dance
studi o services as those terns are defined in Section 501.143(2)(b)(c), Florida
Statutes. It is equally clear that the Respondent had engaged in the sale of

dance studi o | essons and dance studi o services under Section 501.143(2)(a)l.
Florida Statutes. Therefore, since the Respondent is not exenpt from

regi stering under Section 501.143(11), Florida Statutes, his failure to register
under Section 501.143(3), Florida Statutes, and Rule 5J-8.003, Florida

Admi ni strative Code, is a violation of Section 501.143(6)(a), Florida Statutes,
and subject to an admnistrative fine in accordance with Section 501.143(7)(b),
Fl orida Statutes.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
recommended that the Departnment enter a Final Order finding that Respondent
Martin A. Rivera violated Section 501.143(6)(a), Florida Statutes, and inposing
an admini strative fine of $500 upon the Respondent for such violation. In
reachi ng the conclusion that a $500 admi nistrative fine was sufficient for the
vi ol ati on, the undersigned takes into consideration that Dance Concepts is no
| onger in business, only one registration year was involved, there was no
monetary | oss suffered by any consumer (custoner) and that the purpose of
imposing a fine is to bring about conpliance, not retaliation

RECOMMVENDED t his day 27th of March, 1995, at Tal |l ahassee, Florida.

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27th day of March, 1995.

APPENDI X TO RECOMMENDED ORDER, CASE NO 94-5426

The follow ng constitutes ny specific rulings, pursuant to Section
120.59(2), Florida Statutes, on all of the proposed findings of fact submitted
by the parties in this case.

Departnment's Proposed Findi ngs of Fact.

1. Proposed findings of fact 1 through 9 are adopted in substance as
nodi fied in Findings of Fact 1 through 16.

Respondent' s Proposed Fi ndi ngs of Fact.

1. Proposed findings of fact 1 through 3 are a mxture of fact and
argunent whi ch Respondent alleged in his Motion to Disnmiss, which was deni ed.
These proposed findings of fact are rejected as not being relevant or materi al
or unnecessary along with being rejected as argunent.

2. Proposed finding of fact 4 is neither material nor rel evant.

3. Proposed finding of fact 5 is rejected as | egal argunent, but see
par agraph 19 under Concl usi ons of Law.

Proposed finding of fact 6 is neither material nor rel evant.

Proposed finding of fact 7 is not supported by the record.

Proposed findings of fact 8 and 10 are neither material nor rel evant.
Proposed findings of fact 9 and 11 are rejected as being argunent.

Nook

COPI ES FURNI SHED:

John S. Koda, Esquire
Department of Agriculture
and Consuner Services
Room 515, Mayo Bui | di ng
Tal | ahassee, Florida 32399-0800

M. Martin A R vera
Post O fice Box 657
Oneco, Florida 34264

Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler, Esquire
Ceneral Counsel

Department of Agriculture

The Capitol, PL-10

Tal | ahassee Florida 32399-0810



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended O der
should be filed with the agency that will issue the final order in this case.



